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JURY SYSTEM 


_._. SUPPORT of proposed legislation 
to outlaw eavesdropping on the deliberations of trial 
juries has again directed public attention to working of 
the jury system—one of the most frequently criticized but 
most venerated of all democratic institutions. Ixndorsement 
by President Eisenhower of a Justice Department pl: 
bar listening in on discussions in the jury room stemmed 


in to 


; ‘ 


from, and capped the reaction to, disclosures that electronic 
devices had he en used to make ecret recording ot jury ( 
in federal cases. The jury-tapping was done by U 


ity of Chicago researchers as a part of a study « 
operation of the jury system under modern condition 
After conferring with the President at Denver, Oct. 21, 
Attorney General Brownell explained that the proposed 
would make it a crime to “interfere in any way” with jury 
deliberations.' He declared that any attempt to listen in on 
jury proceedings was “completely contrary to our system of 
trial by jury.” 


the De pA! 


The legislation to be pre ented to Congre 
Department, Brownell pointed out, would pre 


+i4 


upon the privacy of both grand and pe jurie 
courts “by any persons whomsoever and an 
soever.”’ 


Disclosure early in the autumn that secret re 


been made of jury deliberation in hi 


part 
} 





earch Re pow tL 


Wichita, Kan., raised serious questions of both propriety 
and legality. The Senate Internal Security subcommittee 
held hearings on the matter and at their conclusion, Oct. 13, 
sen. Eastland (D-Miss.), the subcommittee chairman, and 
Sen. Jenner (R-Ind.), former chairman, announced that 
they also would offer legislation to prohibit eavesdropping on 
juries. 

The senators said in a joint statement that they would 
send transcripts of the hearings to the House Judiciary Com- 
mittee, which has jurisdiction over the conduct of federal 
judges. This seemed to be a suggestion to the House com- 
mittee that it consider impeachment proceedings against any 
federal judges found to have sanctioned the “bugging” of 
juries. Eastland and Jenner called the jury-tapping a 
“flagrant abuse of authority, a violation of the constitutional 
guarantee ... of the rig if trial by jury, and a serious 
threat to such right for th 


e future so long as there is no 
guarantee that [such] incidents ... will not again occur.” 


Dean Edward H. Levi of the University of Chicago Law 
School, defending the jury-tapping experiment, said on Oct. 
12 that it had been approved by “many outstanding lawyers, 
judges, and legal scholars in all parts of the country.” He 
directed attention to a comment by Howard Barkdull, past 
president of the American Bar Association, to the effect 
that “Recording of actual jury deliberations, under careful 
supervision of the court and with the consent of counsel, 
constitutes a useful research tool in improving the admin- 
istration of justice. 


Attorne y General Brownell said on Oct. 21 that, because 
of a loophole in existing law, there was no legal prohibition 
on making recordings of jury proceedings. But Assistant 
Attorney General Warren EI. Burger has noted that the 
records are “replete with cases” in which eavesdr i 
juries by newspaper reporters and others has veen 
as contempt of court. 

Before a St. Paul audience, Oct. 12, Burger mentioned a 
case in which the defendant, fearing that his enemies micht 
tamper with the jury, hired 14 detectives to keep the juror 
under surveillance whenever they were outside the court- 
room. The Supreme Court held that those responsible for 
such action were guilty of criminal cont mpt, even though 
it did not appear that any of the detectives approached or 
communicated with the jurors or that any of the jurors was 


Bib 





Juru Sustem 
‘onscious of observation. Burger concluded that 


of merely following jurors might have a perniciou 


ct upon jury deliberations, “how much more true it 
of this process of recording the most intimate comment 
the jury.” 


D 


ry 4 


ipping oi tne ‘ichit urles Wa ‘onducted by at 


! am 
from the University of Chicago Law School in connection 


with a research program in law and the behavioral science 
financed by a grant from the Ford Foundation. The purpo 
of the study, Dean Levi told the Senate Internal Security 
subcommittee on Oct. 12, was to learn how a jury operate 
how well jurors understand the judge’s instructions, and 
how they deal with difficult problems of evidence. 
Deliberations of the juries in six civil case 
district court at Wichita were recorded in 
means of microphones concealed in heating ou in 
wall of the jury room. ‘T he tapping was approve d by 1} 
trict Judge Delmas Hill, who presided at the trials, and by 
attorneys for both sides It was carried out without the 
consent or knowledge of the jurors. 


The researchers had not planned to resort to tapping 
techniques. They had intended merely to (1) stage mock 
trials, (2) interview members of simulated juries observing 
actual trials, and (3) interview jurors sitting in actual 
trials." However, certain lawyers among whom the original 
plans were circulated felt that they lacked realism; it was 
their suggestion that juries be tapped. 


A Wichita attorney, Paul Kitch, testified before the sub 
committee, Oct. 13, that he had “‘sold’”’ Dean Levi on the idea 
of recording jury deliberations. Kitch said he and other 
members of the Wichita bar had been concerned by the trend 
away from jury trials and by the contention that Jur 
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could be hoodwinked by clever lawyers. The Wichita at- 
torneys thought up the jury-tapping project as a means of 
disproving the contention that a jury could be tricked, of 
demonstrating the worth of the jury system, and of pointing 
the way to improvements in the system. 


NEED FOR More INFORMATION ON How JURIES OPERATE 


It has been puinted out that very little authentic informa- 
tion is available about what goes on in the jury room. Legal 
scholars maintain that careful research on how juries 
their verdicts is needed a 


reach 
a guide for improving the admin- 
istration of justice. The few studies of jury behavior so far 
undertaken have underlined the need by disclosing that 
juries do not always perform their duties in the manner 
popularly supposed. 


Two Ohio State University law profe ors,, Robert M. 
Hunter and Silas A. Harris, made a tudy 20 years ago of 
civil juries in Franklin County, Ohio. After interviewing 
more than 100 jurors, who between them had sat in 25 cases, 
they reported that “The lack of attention given to exhibits 

and to the written instructions and pleadings which go 
to the jury room was surprising.” They found that some- 
times the first thing the jury foreman did was to take a 
vote on the guilt or innocence of the defendant. In many 
cases jurors resorted to the illegal “quotient verdict,” Which 
is arrived at by having each juror write on a slip of paper 
the amount of damages he thinks should be awarded, total- 
ing the amounts, and dividing by 12.! 


John G. Hervey and Alfred P. Murrah, federal judges, 
sent questionnaires in 1947 to 250 jurors who had served in 
federal courts in Colorado, Kansas, and Oklahoma, and to 
125 jurors who had served in state courts in Oklahoma. 
They sought to find out what the jurors thought of the con- 


1 


duct of the judges in the various trials in which they had 
participated. While 126 of the respondents said the judge 
had been impartial, 111 considered that he had been unfair; 
112 understood the judve’s instructions to the jury, but 73 


did not. However, 105 of the former jurors said they would 
be willing to stand trial before the jury they had sat on; 


only 12 said they would not be willing to do so. 


‘Robert M. Hunt 
Journ December 
John G. Herve 
Bar Association, Oct 
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Three years ago two Yale Law 
uvon 28 jurors in four trial 


vailed 
municipal court 
of “one of our largest cities” and o1 aw school mock 
court—to fill out questionnal 
of each trial. The researcher 
the judge’s instructions to ‘egar tri 
that legal technicaliti Ol 


that the tended to disregard rules of law cited 


iu i and anno\ 


n 
charge to the jury.' 


Such studies, legal authorities contend, indicate 


>a l eed to 
learn more about the operations of juri¢ 


© that poor prac 
tices on the part of both jurors and judges may 
In testimony before the Senate Internal Security subcom 
mittee on Oct. 12, Harry Kalven, Jr., one of the 


working on the University of Chicago jury project 


- 


be corrects da, 


professors 
, defended 
tapping as necessary to a scientific study of the jury tem. 
Chief Judge Orie L. Phillips was reported to have told the 
Tenth Circuit Judicial Conference at Estes Park, Colo., last 
July 7, where some of the Wichita jury recordings were 
played, that “If we discover... from one of these recording 
that the jury didn’t understand the charge, that on a critical 
issue the charge was misleading, we will avoid those mi 
takes in the future.” 


Basic Elements of American Jury System 


THE U.S. CONSTITUTION states that “The trial of all 
crimes, except in cases of impeachment, shall be by jury” 
(Art. 3, Sec. 2). The sixth amendment specifies that “In all 
criminal prosecutions, the accused shall enjoy the right to 
a speedy and public trial, by an impartial jury of the state 
and district wherein the crime shall have been committed.” 
And the seventh amendment makes provision for jury tria 

in civil cases by stipulating that “In suits at 


common lav 
where the value in controversy 


shall exceed twenty dollar 
the right of trial by jury shall be preserved.” 

The sixth and seventh amendments concern 
trial by jury in federal courts. State cor 
protect the right to a jury trial in state 


4 


he constitutional provisions do not mal 


‘ ar 


*Harold M. H an and Joseph 


Review, Jun 
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be absolute for the person who wants 


not obliged to avail himself of it. 


in criminal cases in 


trial may be waived.* 


ve made specinc prov sion for 
es in state courts. Congre 
has provided by atute that the right to a jury trial in 
| 


federal civil cases a » waived if both parties give 


their written con . State constitutions and court deci- 
sions have made w : he right possible in state civil 
Case 

} 


Dispensing with trials has become increasingly com- 


mon in some stat Wider resort to non-jury trials has 
been attributed in part to the fact that they do not take so 
long a time. Many civil cases in both federal and state 
courts are now tried without juries. Waiver of the right to 
a jury trial is on the increase also in criminal cases, espe- 
cially those involving only misdemeanors, in certain states. 


FUNCTIONS OF GRAND JURIES AND OF PETIT JURIES 


The function of the grand jury, which has to do only with 
criminal cases, is to hear complaints, consider evidence sub- 
mitted by the district attorney, and determine whether and 
by whom a crime appears to have been committed. If the 
evidence of crime is sufficient to convince the grand Jury, it 
returns a formal accusation called an indictment. The grand 
jury hears only one side of a case; the accused has no access 
to it at all.® 


Federal grand juries consist of from 16 to 23 members, 


red, or to 
criminal 

i, Louisiana 
Every Person 


1 Patton v. United 
“normal and, 


ran ur in 
Miss rand jury to indict two 

» boy, Emmet ill Although the 

mn probable ause, the Mississippi 

of the sheriff at the earlier trial of 
onfessed to having taken the boy from 
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but state grand juries sometimes have fewer than a 
members. Indictments are returned by majority vote. Ab 


LAL 
one-fourth of the states have made use of the grand jury 
optional; when it is not used, the district attorney form 

the accusation as an “information” rather than ai 

ment. 


The trial or petit jury comes on the scene, in criminal 
cases, after the grand jury has returned an indictment and, 
in civil cases, when differences arise that cannot be settled 
out of court. Once prospective jurors have been assigned 
to a particular trial, they are examined by attorneys for both 
sides and sometimes challenged by one side or the other. 
After the jurors have been selected, they take an oath to 
“well and truly try the matters in issue and a true verdict 
render according to the law and the evidence.” 


The trial proper opens with statements by the prosecutor 
(in a criminal case) or the counsel for the plaintiff (in a 
civil case) and by the attorney for the defendant. Both 
sides then put testimony before the jury by means of direct 
and cross-examination of witnesses. After the lawyers for 
both sides have summed up their arguments, the judge 
“charges” the jury; that is, he outlines the provisions of 
law that are to govern its verdict. 


The judge instructs the jurors to apply those legal rules 
to whatever facts they “find’’—facts that are to be elicited 
only from the evidence that has been admitted by the court. 
The jurors are legally bound to accept and apply the law as 
stated by the judge, whether they like it or not and whether 
or not they agree that it is appropriate to the case. After 
the jury has been charged, it retires, selects a foreman, and 
goes to work. 


A jury’s main function is to determine the facts of a case. 
When the jury returns a verdict, it is not required to explain 
how it was reached, and there is no way to ascertain whether 
or not the panel has followed the judge’s instructions. In 
civil cases the decision may be in the form of either a gen 
eral verdict—‘For the plaintiff” or “For the defendant” 
or a special verdict," but in criminal cases a general verdict 

“Guilty” or “Not guilty”—always is given when the jury 


In two states, Indiana and Maryland, the Jur 


e law as well as determines the facts; in 19 stat« 
iibel cases 


See p. 890 


t) 
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agrees. In homicide cases the jury is allowed not only to 
decide that the accu sed is guilty but also, by specifying the 
degree of guilt, to determine the punishment to be inflicted. 


In both civil and criminal] cases in federal courts the ver- 
dict must represent the unanimous decision of a 12-man 
jury. Some states make provisions for verdicts by a mere 
majority of jurors in civil cases, and a few states allow ma- 
jority verdicts in minor criminal cases. Around one-half of 
the states permit juries to consist of less than 12 members in 
civil and minor criminal case 


Criticism and Defense of Jury Trials 


CRITICISM of the jury system usually centers on the 
alleged inefficiency of jury trials and the alleged shortcom- 
ings of run-of-the-mine jurors. The rules and procedures 
that circumscribe trial by jury are said to make the system 
wasteful of time, money, and human energy. Presiding 
Justice David W. Peck of the Appellate Division of New 
York has termed the use of juries in civil cases “‘cumber- 
some, slow, and inordinately expensive.” He has remarked 
that a judge can try five personal-injury cases in the time 
it takes a jury to try two such cases. 


Critics of the jury system assert, in addition, that whereas 
jurors may have been able to pass on the subject matter of 
litigation well enough in earlier times, they often lack suf- 
ficient knowledge to do so intelligently in today’s complex 
and increasingly urban society. Judge Curtis Bok of Phila- 
delphia has written that the “march of progress has shown 
many kinds of di pute to be too ec mplex ... to be solved by 
an assortment of the neighbors.” Federal Judge Jerome 
Frank, one of the most outspoken critics of the jury system 
has likened a jury trial to an appendectomy performed by 
12 men untrained in surgery who have been given only an 
hour’s talk on surgical instruments. “Jurors,’’ Frank said, 
“are amateurs, and adequate judging is a job for profes- 


sional 
Frank observed a vast difference between theory and 


of the Amer 
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practice in jury trials, and he was skeptical about the ability 
of jurors to render a true verdict based on the law and the 
evidence. According to one prominent lawyer, “In a large 
majority of cases the minds of the jury are made up before 
the last witness has testified and nothing which either the 
court or the attorneys say changes the opinion which has in 
some instances become fixed quite early in the case.” '* And 
there has been more than one report of a jury reaching a 
verdict by the flip of a coin. 


It has been contended that jurors frequently are baffled 
by the language of the courtroom. Instances have been cited 
in which ex-jurors admitted having come to a decision with- 
out knowing the difference.between the defendant and the 
plaintiff. Jurors, moreover, do not always understand the 
judge’s instructions. “It is inconceivable,” Frank has writ 
ten, “that a body of 12 ordinary men ... could, merely from 
listening to the instructions of the judge, gain the knowledge 
necessary to grasp the true import of the judge’s word ' 
The jurors usually are as unlikely to get the meaning of 
those words as if they were spoken in Chinese, Sanskrit, or 
Choctaw.” 


CRITICISM OF JURY SELECTION AND TRIAL CONDITIOD 


Critics of trial by jury blame many of the shortcomings 
of juries on the manner in which jurors are selected. They 
maintain that the very persons most likely to make good 
jurors often are excused from service. Professional men 
and women, for example, are not generally subject to jury 
duty. Because there are so many exemptions,'® Jurors may 

: 


have to be drawn largely from among persons least fit 
pass judgment on matters of law. 


Regardless of the caliber of jurors, the ch: 
a just verdict may be prejudiced by 
prevail in courtroom and jury chamber 


to be far le conducive to cons 


normally surrounding persons making deci 


life. The emotion-charged atmosphere of m: 


close quarters of the jury room, and the sheer fatig 
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jurors in lengthy trials do not make for calm and dispassion- 

ate deliberation. Nor can jurors, especially under such un- 

ns, always keep in mind the voluminous 

estimony that they are expected to remember but 

usually are not allowed to note down. “Even 12 

experienced judges ... would probably not function well 

under the condition » impose on... 12 inexperienced 
laymen.” 


POWER OF JURIES V THE PREROGATIVES OF JUDGES 


Much criticism of juries derives from the fact that through 
the years their powers have been enlarged while the powers 
of judges have been curtailed. A trial judge, it has been 
pointed out, is no longer the governor of a trial but merely 
a referee. The hatred of all-powerful royal judges felt by 
the colonists has been reflected in strict limitations imposed 
on the rights of trial judges by state constitutions and stat- 
utes. The judge’s charge to the jury is rigidly circumscribed. 
Thirty-six states forbid the judge to comment on the evi- 
dence; only 12 states permit him to do so. Although summing 
up of the evidence by the judge is permitted in 27 states 
and required in one (Iowa), it is prohibited in 20 states. 


The tendency of juries to make their own law has come in 
for criticism. It is maintained that juries often fail to apply 
the law as the judge instructs. Critics of the jury system 
have pointed out that some of its champions actually praise 
the tendency of juries to ignore legal precedents they deem 
undesirable and make interpretations they consider more 
suitable. However, Dean Charles McCormick of the Univer- 
sity of Texas Law School has said: “It is probably ... [the] 
insistence of juries upon making their popular sense of right 
a factor in their decisions that has given... the jury its 
chief survival value.” '” 


Dale W. Broeder, a member of the University of Chicago’s 
Kansas jury-tapping team, views the tradition of trial by 
jury as the “people’s sacred democratic cow.” The jury is a 
popular symbol of democracy but, according to Broeder, it 
is also the “antithesis of democratic government.” “The 
jury is responsible to no one. Its membership is anonymous 
... The grounds for... [its] verdict are unknown.” '® 


1949), pp. 119-120 


the Jury,” Tezas Law Review, Februar 
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TRIAL BY JURY AND PROTECTION OF INDIVIDUAL RIGHTS 


Defenders of the jury system nevertheless regard it as the 
essence of the democratic process, the keystone of the 
American judicial system, and—in Jefferson’s words—‘the 
best of all safeguards for the person, the property, and the 
reputation of every individual.” The value of a jury verdict, 
they assert, is that it represents the “common sense,” the 
prevalent judgment, of the community. 


It has been maintained that survival of the jury system 
is proof of its virtues. “If the layman did not trust juries 
to be fair and honest,” one federal judge has commented, 
“jury trials long ago would have ceased to exist as a part 
of our judicial system.” *’ The fact that the jury protects 
an accused person against arbitrary punishment is said to 
ensure its permanence. Abolition of trial by jury, it has been 
suggested, might bring greater efficiency to the administra- 
tion of justice, but not without encroaching on the liberty of 
individuals. 


Federal Judge Louis E. Goodman of California has said 
that because a layman “cannot perform a surgical operation 
does not mean he cannot decide a question of fact, ... [or] 
use his common sense and decide who is telling the truth.” 
“In the long run,” Goodman concluded, “it is better to have 
truth determined, not by experts, but by juries made up of 
a cross-section of ... citizens.” Assistant Attorney Gen- 
eral Burger said at St. Paul, Oct. 12, that American justice 
had “rejected the notion that trial of ... right and wrong i 
the province of experts of science, sociology, or of the law.” 
He added that “‘We have always preferred justice meted out 
by 12 ordinary mortals.” 


Legal historians attribute the long-standing American 
liking for a jury of non-experts to pioneer fait) 


a ith ’ +} 


e 
hii 


average man’s capacities and to frontier keptici m al it 
specialized knowledge. They trace the favor shown juri 
composed of fellow citizens to colonial times, when jurie 
proved an effective check on the ¢ rown’s attempts to « or 
certain laws. Traditionally, trial by jury has stood between 
governmental authority and the individual and has protected 
the individual against oppression. 
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HicH RATE or LEGAL ACCURACY IN VERDICTS BY JURIES 


Those who defend the jury system deny that jurors are 
incompetent or lackadaisical. According to Federal Judg: 
Rubey M. Hulen, “The incidence of bad fa or lack of con- 
scious effort among juro » rare a constitute the 
prime virtue and ba logi he jury system.” ** Others 
contend that more jury verdicts have been reversed because 


of errors by the jud than because of errors by the jurors. 


Statistical evidence of legal accuracy on the part of juries 
has been offered by Judge Richard Hartshorne of the New- 
ark (N.J.) Court of Common Pleas. For 12 years, through 
270 criminal and 253 civil jury trials, Hartshorne kept a 
record of what his verdicts would have been and compared 
them with the actual jury verdicts. He considered the jury 
decision right in 468 cases and questionable in 68; in 18 


cast the merit were so evenly balanced that the judge 


could not say the jury verdict was wrong. He felt the jury 


had been “unquestionably” right in 89 per cent of the crim! 
nal cases and in 8! ! nt of the civil cases. It was his 
opinion that si a record should “go far to destroy the 
rather popular misconception as to the unreliability” of 
jure 


IMPORTANCE OF JURY SYSTEM AS EDUCATIONAL FORCE 


Champions of trial by jury point out that jury service 
furnishes one of the few means whereby private citizens can 
participate actively and directly in the administration of 
justice. Juries are thus said to perform a social as well a 
a judicial function. One of the most eloquent descriptions 
of the jury as an educational force was written more than 
a century ago by de Tocqueville: 


[the jury] imbue asses with a respect for the thing judged 
It teaches men to practice eq 
neighbor as he would 
mar ot to recoil before the 
It invests each citizen with 
them all feel the dutis 


ociety and the part whi 
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in which every learns his rights . and | mie 


tically acquainted with the law 
“Thus,” concludes de Tocqueville, “the jury, which is the 
most energetic means of making the people rule, is also the 
most efficacious means of teaching it to rule well.” ?* 


Proposals to Improve the Jury System 


PROPOSALS for change in the jury system cover a wide 
range. It has been recommended that the right to trial by 
jury be qualified or eliminated in civil cases; that jury trials 
be abandoned, on the agreement of both parties, in criminal 
cases ; and even that the jury system be abolished altogether. 
It has been proposed also that arbitration procedures or 
hearings before quasi-judicial boards be substituted for trial 
by jury in such actions as motor traffic cases. Wider resort 
to juries of less than 12 members and to majority verdicts 
likewise has been suggested. 


Most legal scholars think proposal 

system are largely academic at the present time; 

fore advise various reforms to improve jury, performance. 
The Judicial Conference of the United States, composed of 
the Chief Justice and the chief judges of the 11 judicial 
circuits, has been concerned for many years with improve 
ment of the jury system and, in particular, with problem 
relating to the selection and the qualifications of juror 


rHE METHODS « SELECTING JUI 


achieve better jury performance and more eflicient 
more capable jurol are needed. Improving the 
‘of jurors depends in tur! on proving the meth 
electing them. St 

jurymen who ha 

urged. Requiring, 

jurors to take a cour 

nature of a ury 
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Many authorities recommend employment of jury com- 


m oners to assure selection of the men and women best 
qualified to serve a irors. Jury commissioners, usually 
serving without compensation, already function in the fed- 


eral coul 


all or parts of 3. 
Judges or irts m lections for the jury list in nine 
jurisdictions. County officials perform the task in parts of 
16 states, and municipal officials in sections of eight states 
a practice which opens the way to exertion of political 
pressures. Investigations to determine whether prospective 
jurymen have the intelligence, education, and experience to 


make satisfactory jurors are the rule in only 20 jurisdictions. 


, 
ts and in tn oO! >» States 


For more than a decade the Judicial Conference has been 
advocating appointment of salaried commissioners by each 
U.§. district court to select persons who may be called for 
duty as grand or petit jurors. By means of individual inter- 
views and examinations such commissioners would seek to 
obtain for jury service persons who were competent as well 
as representative of a cross-section of the public.’ 


The requirement that the jury be drawn from a cross- 
section of the community has been construed to outlaw sys- 
tematic or intentional exclusion of any group. The Supreme 
Court has held repeatedly that systematic exclusion from 
jury service of a distinct minority group is a denial of the 
right to equal protection of the laws. On several occasions 
it has set aside convictions obtained when members of such 
groups—for example, Negroes or persons of Mexican descent 

have been excluded from juries. Every jury, however, 


does not have to contain representatives of every community 
group. 


SELECTION OF BLUE-RIBBON JURIES IN NEW YORK 


Care in selection of jurors has been carried to its logical 
extreme—though not without criticism—in the so-called 
blue-ribbon jury system employed in New York City. When 
the name of a potential juryman there has been selected 
from a voting register or similar source, he is summoned to 
the county clerk’s office to fill out a questionnaire and be 
quizzed on the usual topics by an examiner. He then is re- 
} cted or accepted as one of the 60.000 persons kept on the 
regular jury list. 


ourt passed 
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An individual who particularly impresses the examiner is 
sent on to the county clerk for a further interview-test. The 
clerk examines him on a variety of subjects, mainly experi- 
ence and education, to determine whether he is unbiased, 
intelligent, and objective. Men and women who meet those 
specifications are put on a blue-ribbon jury list made up of 
only 3,000 persons.” 


The blue-ribbon jury plan was upheld by the Supreme 
Court by 5-to-4 decisions in 1947 and 1948. The Court 
ruled, in the 1947 decision, that use of a special jury did not 
deprive defendants in criminal cases of due process of law. 
Justice Murphy, dissenting from the opinion of the Court in 
the 1948 case, nevertheless contended that blue-ribbon panels 
were “‘completely at war with the democratic theory of our 
jury system.” He argued that a person was constitutionally 
entitled to be judged by a “fair sampling of all one’s neigh- 
bors who are qualified, not merely those with superior in- 
telligence or learning.” Murphy insisted that the method of 
selecting only the best of the general jurors, although insti- 
tuted with the most praiseworthy intentions, « ‘violence 
to the fundamental precepts of the jury sy - 


A Drake University political scienti has defended the 
blue-ribbon practice with the argument tnat jurors, like 
judges, “require certain unusual qualities which are not 
ordinarily possessed by the general populace.” Those who 
measure up to the special qualifications “must be taken 
wherever they can be found, regardless of whether they 
come from one or both sides of the tracks.” *" 


BROADENING OF POWER OF JUDGES TO ADVISE JURIE 


One of the main proposals for improving jury trials calls 
for restoration of powers formerly residing in judges under 
the common law. A special American Bar 

committee reported some years ago that it 

illogical. ..to grant...the trial judge... 

power to set aside the jury’s verdict, but to 

him the power to advise... [the jury | on 

Noting that the circumstances that caused m1! 

colonial judges no longer obtained, the committee 
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was no reason to “sacrifice efficiency in the administration 
of justice to a popular feeling which traces its origins to 
very different political conditions.” 


“To restore public confidence in the jury system,” the com- 
mittee asserted, ““‘we must make it more efficient. The remedy 


ready at hand—restore the common-law functions of 
the trial judge.” The A.B.A. committee recommended spe- 


cifically that the judge should have the power to summarize 
and analyze the evidence and comment upon its weight and 
credibility. 


Numerous experts have urged that jurors be allowed to 
take a written transcript of the judge’s instructions into 
the jury room. Most states require the judge to instruct 
the jury on the law applicable to the issues in the case, but 
only 20 states require that his instructions be in writing 
and that they be taken into the jury room; 10 states re- 
quire, and 18 permit, oral instruction 


Making the judge’s instructions lk legalistic but suffi- 
ciently detailed also has been urged. It has been sug- 
gested, in addition, that at the beginning of a trial the judge 
should give the jurors a rough outline of the issues in the 
case, so that they will know what to watch for while listen- 
ing to the evidence. 


GREATER RESORT TO PROCEDURE OF SPECIAL VERDICTS 


Greater use in civil cases of so-called special, or fact, 
verdicts has been proposed by some legal authorities as a 
means of coping with alleged defects of general verdicts; the 
latter are said to be responsible for much of the criticism 
of the civil jury. The Federal Rules of Civil Procedure 
define a special verdict as a “special written finding upon 
each issue of fact.” The court submits to the jury either 
(1) written questions that can be answered “Yes,” or “No” 
or in a few words or (2) written forms of several special 
findings which might be made. Instead of making a gen- 
eral finding for the defendant or plaintiff, the jury answers 
the questions or designates the appropriate findings, and 
the court then enters judgment for one side or the other in 
accordance with the facts as thus established by the jury. 


One advantage of the special verdict is that it allows less 


opportunity than a general verdict for the prejudices of 
jurors to play a part in the decision; they may not even 
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know which side their answers will favor. Another ad- 
vantage is that the special verdict ensures, so far as pos- 
sible, that the jurors will give careful consideration to the 
facts. In addition, it obviates any need for the judge to 
instruct the jury, and thereby avoids any risk that the jury 
will misunderstand or ignore such instructions. 


A type of jury decision related to the special verdict is 
the general verdict accompanied by special interrogatories. 
Special interrogatories are written questions submitted to 
the jury, along with appropriate forms for a general verdict, 
for the purpose of determining one or more issues of fact. 
A special verdict embraces the whole judgment of the jury; 
special questions are used merely to test a general verdict. 


The value of special interrogatories lies in the fact that, in 
many cases, direct questions, by their brevity and clarity, can 
turn the jury’s attention to the essential issues and away 
from considerations involving prejudice or favor. Whereas 
a general verdict shows only the final result of the jury’s 
processes, special verdicts indicate how the result was 
reached. In 25 states a special verdict may be required at 
the discretion of the court; in ten states it is mandatory if 
requested by either party; elsewhere it may be used at the 
option of the jury or not at all. Thirty-two states permit 
special interrogatories at the discretion of the judge. 


Judge Frank has urged wider use of special verdicts be- 
cause, although not solving the problems of trial by jury, 
they seem “clearly better than general verdicts.” Leon Green 
of the University of Texas Law School has asserted, on the 
other hand, that the special verdict has proved “too cumber- 
some... and too fertile a source of errors to be practical.’’*” 


According to Judge Bok, the “best improvement of a 
going system like trial by jury is exquisite use.” Bok ob 
erved several years ago that if the jury system fails it will 
be “because it is worked at less than top capacity and in 
tensity.” But thus far, he felt, “No better guaranteed 
method has been found than a verdict by a jury of the 
vicinage.”’ 

~ Jerome Frank The Case 
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